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Abstract Women in the world are the symbol of honesty,
hard work and innocent. Though number of initiatives is
taken for the empowerment of women, including the women
with disabilities across jurisdictions but then, the author of
this article feels that more attention is required by
governments towards the improvement in the sphere of
employment for the women with disabilities by treating them
equally when compared to their male counterpart. Number of
regional and international covenants is in place for equality,
equal opportunity and full participation of persons with
disabilities throughout the globe. One of the significant
contributions of United Nations Organization is by way of
adapting United Nations Convention to Protect and Promote
the Rights of Disabled Persons (UNCRPD) 2008. The
concept of reasonable accommodation for persons with
disabilities is incorporated in the aforementioned
international convention. This is one way of bringing the
persons with disabilities in general and women with
disabilities in particular into the main stream of life. Yet
another significant development in evolving jurisprudence
for persons with disabilities is by way of formulating
Incheon Strategy (South Korea) to make the real right for
persons with disabilities in the year 2012. The said strategy
promotes for development policies and programmes are
disability-inclusive and gender-sensitive and harness the
potential of combining universal design with technological
advancements for enabling persons with disabilities to fulfill
their rights.

Keywords Women, Disabilities, Reasonable
Accommodation, Incheon Strategy

1. Introduction

Women in India are the symbol of honesty, hard work and
innocent. Though number of initiatives are taken for the
empowerment of women, including the women with
disabilities across jurisdictions. The author of this article
feels that more attention is required by governments towards

the improvement in the sphere of employment for the women
with disabilities by treating them equally when compared to
their male counterpart.

One of the difficult situation while providing relief to the
women with disabilities is non-availability of regular
estimates through constant survey for collecting the data of
women with disabilities in India and other countries. As per
the National Sample Survey Organization (NSSO) Census,
2001there are approximately 21 million people in India are
suffering from one or other kind of disabilities. As per the
statistics reveled by Ministry of Social Justice and
Empowerment Government of India in its National Policy
Document on persons with disabilities mention that there are
93.01 lakh women with disabilities in Indial.

As per the Census of India 2001 out of 21 million
population of disabled persons, 12.6 million are male and 9.3
million are female suffering from one or other type of
disability which includes blindness, speech impairment,
hearing impairment, mental illness and locomotor disability.

If the total population of disabled persons are split into
disability category wise the survey report2 states that
blindness 48.5%, locomotor disability 27.9%, mental illness
10.3%, speech impairment 7.5%, and hearing impairment
5.8%.

In Population Census (2001) more than one-third (36%) of
disabled males and more than two third (68%) of disabled
females of age 15 to 59 years were found to be non-workers
(not economically active) vis-a-vis only 19% of males and
60% of females as non-workers among general population.
Majority of persons with speech or movement disability and
almost three fourth of persons with mental deficiencies were
non-workers. On the whole 55% of disabled males were
main workers, 9% marginal workers and 36% non-workers.
Among disabled females the respective percentages were
19% main worker, 13% marginal workers and remaining
68% non-workers. Out of the total disabled non-workers,
about 50% of the non-workers were dependent, more than
20% were students, about 14% were engaged in housechold

! (National Policy for Persons with Disabilities, [20017)
%( Census of India, [2001])
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duties, 2% were pensioners, 1% of them were beggars,
vagrants, etc and 5% were categorized as others.

As per unofficial estimates it is understood approximately
the population of persons with disabilities has increased to
70 million during the year 2011. The problem of
unemployment of persons with disabilities is reported to be
severe in nature.

Having mentioned the socio-economic position and
employment statistics of the women with disabilities number
of questions arise as to what could be done for improving the
participation, normalization, integration and for elimination
of discrimination against women with disabilities in the
sphere of employment and other areas? What effective steps
could be taken to eliminate vulnerability and poverty in
women with disabilities in our society?

Through this article the author wishes to mention an idea
which has been accepted and conceptualized in many
countries of the world for addressing the problems of
discrimination at workplace and in other areas for persons
with disabilities including the women.

One such idea is the idea of Reasonable Accommodation
(called in other names) which is the key for eliminating
disability discrimination. Through this article the author
discuss the concept of reasonable accommodation that in
practiced and followed in countries like USA, UK and India
is of the apprehension that the idea of reasonable
accommodation will eliminate discrimination, vulnerability
and poverty in the lives of women with disabilities, since the
said concept has been full help in promoting employment
and provide livelihood for the persons with disabilities
including women.

Furthermore the author also focus on the relationship
between poverty and disability in human beings especially in
the persons with disabilities and mention the approaches that
could be evolved for addressing problem of poverty in
persons with disabilities. In addition the author also depicts
to show how the different models and decades earmarked
have evolved through human rights for addressing the
problem of poverty in women with disabilities through the
application of concept of reasonable accommodation at
workplace.

2. Relationship Between Poverty And
Disability

Having mentioned the profile of disability statistics in the
introduction, it would be appropriate to discuss the
relationship between poverty and disability. Firstly, it would
be necessary to know the main causes for disabilities in
human beings.

A. Causes of Disability

The causes of disability are poverty, malnutrition,
occupational hazards, wars, crimes and traffic hazards. For

the purpose of this article emphasis is laid on poverty as a
root cause for disabilities in human beings. Then question
arises what do we mean by poverty? Of course, the answer to
the above said question depends upon who asks the question?
How the question is understood by the respondent? And
what is the response of the respondent?

B. Meaning of Poverty

Meaning of poverty as per UNDP International Poverty
Center (December 2006): As per this publication there are
five clusters for the meaning of poverty:

1. Income poverty

2. Poverty due to material lack or want

3. Poverty due to capability deprivation derived by
Amartya Sen

4. Poverty due to multi-dimensional view of deprivation.

For the purpose of this article the meaning of poverty as
laid down by a great noble laureate Dr. Amartya Sen
establishes the relationship between poverty and disability.
According to him capability deprivation means “refer to
what we can or cannot do, can or cannot be. This includes but
goes beyond material lack or want to include human
capabilities, for example skills and physical abilities, and
also self-respect in society.”

In general, people with disabilities are estimated to make
up to 15 to 20% of the poor in developing countries”. A
survey of people with disabilities in India found that the
direct cost of treatment and equipment varied from three
days to two years income, with a mean of two months”.

C. Approach to address the problem of poverty in
persons with disabilities

Before discussing the UN model and legislative model of
concept of reasonable accommodation at workplace for
Persons with Disabilities herein after referred as PWDs. The
author submits that the utilitarian approach5 which uses
calculation of consequences in terms of additional costs and
comparison of policies to determine which reform will
achieve the best result for the least input to address the
problem of poverty in persons with disabilities.

D. Application of the Concept of Reasonable
Accommodation at Workplace for Women with
Disabilities for Addressing Poverty

The author of this article respectfully submits in addition
to various approaches to address the problem of poverty in
society for person with disability, the concept of reasonable

* (Regional trends impacting on the situation of persons with disabilities:
United Nations Economic and Social Commission for Asia and the Pacific,
2002])

(Susan Erb & Barbara Harriss —White, Outcast from social Welfare: adult
disability, incapacity and development in rural south India. Books for
Change, A Unit of Action Aid Karnataka Projects [2002].)

* (Coined by Sir Jeremy Bentham in his work on Theory of Legislations.)
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accommodation at workplace for persons with disability as a
method could also be an approach to address the problem of
poverty in PWDs.

The meaning of the term ‘reasonable accommodation’ at
workplace is understood differently in different countries. In
USA it is called as reasonable accommodation. While in UK
it is called as ‘reasonable adjustments’. Whereas, in
Australia it is called as ‘reasonable adaptation’.

2. Application of the Concept of
Reasonable Accommodation at
Workplace for Women with
Disabilities for Addressing Poverty

A. Meaning of ‘Reasonable Accommodation at
Workplace’ for PWDs in USA

The term ‘Reasonable Accommodation at Workplace’ for
PWDs in USA is defined under the Americans with
Disabilities Act, 1990 as per sec. 101 (9) under Title I
(Employment). The United States Equal Employment
Opportunity Commission (EEOC) has provided guidelines
to understand the meaning of reasonable accommodation and
defined it as “Adapting the jobs site or job functions for a
qualified person with a disability to enable an individual with
a disability to enjoy equal employment opportunities.”6

In USA the term reasonable accommodation means and
includes as follows:

Making existing facilities used by employees readily
accessible to and usable by individuals with disabilities; and

Job restructuring, part-time or modified work schedules,
reassignment to a vacant position, acquisition or
modification of equipment or devices, appropriate
adjustment or modifications of examinations, training
materials or policies, the provision of qualified readers or
interpreters, and other similar accommodations for
individuals with disabilities.

B. Meaning of ‘Reasonable Accommodation at
Workplace’ for PWDs in UK

The United Kingdom Disability Discrimination Act of
1995 legislates upon the duty of the employers to make
“Reasonable Adjustments”. This duty applies where any
arrangement or any physical feature on the premises of the
employer; place the disabled person concerned at a
substantial disadvantage in comparison with persons who are
not disabled. In such a case it is the duty of the employer, to
take such steps as it is reasonable in all the circumstances of
the case so as to prevent the arrangement or features leading
to that effect.

Sub Section 3 of Paragraph 6 of the Act 7 specifies

%([29] C.FR $ [1630.9] Appendix: Interpretative Guidance).
7 (The United Kingdom Disability Discrimination Act of [1995]).
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examples of steps which an employer is required to take and
comply with his duty:
(i) making adjustments to premises
(i) allocating some of the disabled persons duties to
another person;
transferring him to fill an existing vacancy
altering his working hours
assigning him to a different place of work
allowing him to be absent during working hours for
rehabilitation, assessment or treatment
(vii) giving him or arranging for him to be given training
(viii) acquiring or modifying equipment;
(ix) modifying instructions or reference manuals
(x) modifying procedures for testing or assessment
(xi) providing a reader or interpreter
(xii) providing supervision

(iii)
(iv)
(v)

(vi)

It can be seen that the failure of an employer to comply
with the duties imposed on him in relation to a disabled
person constitutes discrimination against the disabled person;
unless the employer can show his failure to comply was
justified.

C. Meaning of ‘Reasonable Accommodation at
Workplace’ for PWDs in India

The author of this article humbly submits that the term
‘Reasonable Accommodation at Workplace’ is not defined in
the persons with disabilities (Equal Opportunities, Protection
of Rights and Full Participation) Act, 1995 herein after
referred as PWD Act, 1995. However, it may be submitted
that the concept of ‘Reasonable Accommodation at
Workplace’ can be construed inherently as per the provision
sec.47 of the PWD Act, 1995.

The term ‘Reasonable Accommodation at Workplace’
however, is defined under the provisions of ‘The Rights of
the Persons with Disabilities Bill” 2013 hereinafter referred
as the RPD Bill 2013.

Section 2(30) the proposed Rights of Persons with
Disabilities Bill, 2013 is very important for the reason that
said section defines the term ‘Reasonable Accommodation’
which means:

a.  where a provision, criterion or practice puts a person
to whom one or more prohibited grounds apply at a
disadvantage in relation to a relevant matter in
comparison with other persons, to take such steps as
it is reasonable to have to take to avoid the
disadvantages;

b.  where a physical feature puts a person to whom one
or more prohibited grounds apply at a disadvantage
in relation to a relevant matter in comparison with
other persons, to take such steps as it is reasonable to
have to take to avoid the disadvantage;

c. where a person to whom one or more prohibited
grounds apply would, but for the provision of an
auxiliary aid, be put at a disadvantage in relation to a
relevant matter in comparison with other persons, to
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take such steps as it is reasonable to have to take
provide the auxiliary aid;

d.  where clause (i) or (iii) above relates to the provision
of information, the steps which it is reasonable to
have to take include steps for ensuring that in the
circumstances concerned the information is provided
in an accessible format.

D. Limitation upon the concept ‘Reasonable
Accommodation at Workplace’ through the concept
of ‘Undue Hardship’ on employer

The legal duty to provide ‘Reasonable Accommodation at
Workplace’ for PWDs at workplace is subject to the concept
of ‘undue burden/undue hardship’ in USA, UK and India
upon the employer performing the duty. If the employer
successfully demonstrates that it would be a huge financial
or cost burden for providing the facility of ‘Reasonable
Accommodation at Workplace’ for PWDs, the employer will
be legally exempted from discharging the duty of providing
‘Reasonable Accommodation at Workplace’.

In view of the above discussion the author submits that the
right to livelihood for persons with disabilities is depended
upon the Right to Employment Guarantee. Therefore, the
concept ‘Reasonable Accommodation at Workplace’ for
PWDs is one of the ways and means to address problem of
poverty in persons with disability for the reason that failure
to fulfill the duty to provide reasonable accommodation will
amount to disability discrimination at workplace for persons
disabilities across jurisdictions.

3. Incheon Strategy to Make the Right
Real for Women with Disabilities
through the Concept of Reasonable
Accommodation at Workplace

Ocean of ink and heaps of pages are spent to deliberate
and focus on the issue of poverty and the sustainable
development through various conferences8. It appears that
lot of discussion has taken place without doing or achieving
any concrete outcome to address the problem of poverty
suffered by silent majority human beings in the world. So
also is the case of addressing the problem of poverty suffered
by person with disabilities throughout the world.

It is evident from the different regional conferences in the
Asia Pacific region declaring different decades for persons
with disabilities by way of earmarking goals to address the
empowerment of persons with disabilities in general and
women with disabilities in particular for addressing the issue
of poverty. For example, UNESCAP 9 decade from
1992-2003 and 2003-2012 namely, Biwako Millennium

# (UN Conference on Human Environment, [1972]
World Summit on Sustainable Development, [2002]).
® (United Nations Economic & Social Council for Asia Pacific region).

Framework (BMF) declaration declaring 2002 to 2012 as
decade of persons with disabilities focused exclusive
attention on women with disabilities in its goals and targets.
One of the target of BMF is women with disabilities should
be encouraged to take part in and be given priority in
receiving training opportunities in managerial and general
subjects provided by self-help organizations. Furthermore
the BMF inherently endorse the concept of reasonable
accommodation at workplace for persons with disabilities
including women. In addition the BMF has a strong plan of
action i.e., government should have policies, a written plan, a
coordinating body and some mechanisms to evaluate the
success of including persons with disabilities in training,
employment, self-employment and poverty alleviation
programmes. These activities should include consultations
with organizations of and for persons with disabilities as well
as employers’ and workers’ organizations.

One of the significant contribution of United Nations
Organization is by way of adapting United Nations
Convention to Protect and Promote the Rights of Disabled
Persons (UNCRPD) 2008 10. Around 147 countries have
ratified the UNCRPD 2008 and around 82 countries have the
accessions to UNCRPD protocols11. India was one of the
earliest country to ratify the said convention12. The said UN
convention came into force in 2008 13. The concept of
reasonable accommodation for persons with disabilities is
incorporated in the aforementioned international convention.
This is one way of bringing the persons with disabilities in
general and women with disabilities in particular into the
main stream of life. Yet another significant development in
evolving jurisprudence for persons with disabilities is by
way of formulating Incheon Strategy (South Korea)14 to
make the real right for persons with disabilities in the year
2012. The said strategy promotes for development policies
and  programmes are disability-inclusive and
gender-sensitive and harness the potential of combining
universal design with technological advancements for
enabling persons with disabilities to fulfill their rights.

Incheon goals and targets

The Incheon Strategy is composed of 10 interrelated goals,
27 targets and 62 indicators.

The time frame for achieving the goals and targets is the
Asian and Pacific Decade of Persons with Disabilities, 2013
to 2022.

Goals describe the desired end results. Targets are aimed
to be achieved within a given time frame. Indicators measure
progress towards the targets and verify that the targets have

' www.un.org/disabilities/dafault.asp?id=150
www.un.org/disabilities/documents/maps
as on 8th July 2014.

"> Ratified on 30" October 2007.

:j 3" May 2008.

WwWw.un.org/resources/inceon-strategy--‘make-right-real”-persons-disabiliti
es-asia-and-pacific
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been achieved. There are two types of indicators: core
indicators and supplementary indicators. All indicators
should be disaggregated by sex wherever possible.

Out of ten goals to be achieved through Incheon Strategy
during the decade 2013 to 2022, the very first goal is relevant
for the purpose of this article. The first goal is:

Reduce poverty and enhance work and employment
prospects

The Decade must see greater progress in reducing poverty
among persons with disabilities and their families. Persons
with disabilities experience significant labour market
disadvantages, have less economic participation and hence
are disproportionately poorer than persons without
disabilities. Having a decent job and the necessary education,
training and support to keep that job is one of the best means
of overcoming poverty. Those who can and want to work
must therefore be better supported, protected, and equipped
to do so. This requires more accommodating labour markets.
Lifting persons with disabilities and their families out of
poverty would contribute to the achievement of inclusive
growth and sustainable development.

4. Judicial Response to Reasonable
Accommodation at Workplace for
Women with Disabilities

It will be appropriate to discuss few judicial decisions
delivered across jurisdictions for further understanding the
concept of “Reasonable Accommodation’. In a case that
arose in Canadian Jurisdiction of British Columbia, the
Supreme Court determines the relevance of ‘reasonable
accommodation’ in context with undue hardship.

British Columbia (Public Service Employee Relations
Commission) v. British Columbia Government and Service
Employees' Union15, this case dealt with a grievance by a
female forest fire fighter, Tawney Meiorin, who was
dismissed from her job because she failed one aspect of a
minimum fitness standard established by the Government of
British Columbia for all fire fighters. After Ms. Meiorin had
been performing the duties of a fire fighter for three years,
the respondent adopted a new series of fitness tests,
including a running test designed to measure aerobic fitness.
After failing the test and losing her job, Ms. Meiorin
complained that the aerobic standard discriminated against
women in contravention of the British Columbia Human
Rights Code, as women generally have lower aerobic
capacity, and she had sufficiently demonstrated she could
perform the duties of her job safely and effectively. The
Government of British Columbia argued that this aerobic
standard was a Bona Fide Occupational Requirement Test
(BFOR) of the fire fighter position.

On appeal, the Supreme Court determined that the aerobic

S (B.C.G.S.E.U), [1999] [3] S.C.R. [3])
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standard was not a valid BFOR. In reaching this conclusion,
the Court considered the traditional approach, which
analyzed cases differently depending on the initial
determination of whether the discrimination was direct or
adverse effect. The Court found the differing analysis in the
traditional approach was inappropriate. It concluded that the
distinction between direct and adverse effect discrimination
was artificial, difficult to characterize accurately and
inconsistent with the purpose of human rights legislation.
The Court also indicated that the old approach led to
inconsistent outcomes, legitimized systemic discrimination,
and created a dissonance between human rights legislation
and the Charter of Rights and Freedoms. The Court therefore
rejected the traditional approach and established a unified
test for BFOR defenses to be applied in all cases of direct or
adverse effect discrimination.

This unified test asks the following questions:

e Is there a standard, policy or practice that
discriminates based on a prohibited ground?

¢ Did the employer adopt the standard, policy or
practice for a purpose rationally connected to the
performance of the job?

e Did the employer adopt the particular standard,
policy or practice in an honest and good faith belief
that it was necessary in order to fulfill that legitimate
work-related purpose?

e Is the standard, policy or practice reasonably
necessary in order to fulfill that legitimate
work-related purpose?

This last element requires the employer to show that the
standard, policy or practice adopted is the least
discriminatory way to achieve the purpose or goal related to
the job at issue. It includes the requirement to demonstrate
that it is impossible to accommodate individual employees
without imposing undue hardship on the employer.

In a case that arose from United States namely Carolyn
Cambbell v. North Carolina Department of Transportation
Division of Motor Vehicles16 petitioner was employed by
the respondent employer to work with stolen vehicle records
are kept in open files and files were kept on the shelves not in
filing cabinets.

The petitioner as suffering from Asthma right from her
childhood. The petitioner due to the nature of job was
exposed to severally allergetic to dust and paint fumes.
Doctors treating to petitioner advised her to use face mask
while at work, however, the petitioner refused to follow the
advice. The petitioner re-allotted the respondent employer to
transfer her to other job. Whereas the employer respondent
offered the petitioner that she could be provided a heap filter
machine for which the petitioner refused. The petitioner
conducted she was a qualified individual with a disability
and was discriminated by the employer leading to her
termination. While the employer contended he had provided
reasonable accommodation at work place to the petitioner.
The Court of appeal on the basis of facts and evidence

16 ([155] Nic. App [652,575] S.E. 2" 5L,C, [2003]).
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deposed came to the conclusion that the respondent had
failed to reasonably accommodate the petitioner since the
employer did not transfer the petitioner to other job.

In another case Borksky v. Valley Central School
District 17 the plaintiff was a teacher who experienced
memory and concentration problem. She asserted that she
could do her work well if she was provided with a teacher aid
to assist in maintaining classroom control. The Court granted
the request, since the employer had refused to provide the
necessary teacher aid as measure of reasonable
accommodation.

Again in Mentolete v. Bolgar18 the ninth Circuit Court
reversed a District Courts holding in favour of a decision by
the postal service to prohibit a woman with epilepsy from
working with a letter sorting machine. The Court observed
that the women had done her work well safely and efficiently
and the epilepsy was controlled with medication, hence the
woman was reinstated.

In yet, another case of Marryfield v. Bevan19 supervisor
referred to female subordinate as “crazy and insane” and said
that she went to psychiatric unit of a hospital because she
suffered from nervous breakdown. The Court felt that this
language was not sufficient to terminate the services of the
employee.

In a fast changing and a complex world, one is prone to
believe that mental problems will be on the increase and it
will make the task difficult to determine whether it is mental
break down or reaction arising out of work place to
determine whether accommodation is possible or not.

In an interesting case that arose from British jurisdiction
was demonstrated in the case of Archibald v. Fife Council20
In brief, the facts of this case were that Susan Archibald was
a road sweeper for Fife Council. After routine surgical
procedure she became unable to walk and was unable to do
her job. She was placed on the Council’s redeployment list.
She needed to be redeployed to an office-based job because
of her disability. The Council’s redeployment policy allowed
redeployment without competitive interview to posts of the
same, or a lower pay grade. Mrs. Archibald’s pay was a
slightly lower rate than the lowest grade of pay for
office-based jobs, which meant that she was technically
seeking a promotion. Consequently she had to undergo
competitive interviews in respect of her applications for
office based jobs. The applicant applied for a large number
of jobs but, despite having the necessary skills for office
work, she was unsuccessful in obtaining a position. She
attributed this to her manual work background, not her
disability. Mrs. Archibald’s Case was that when she becomes
unable to do her existing job, consideration should have been
given to transferring her to an office-based job that she could
do. This did not happen because of the redeployment policy.
She was eventually dismissed because she was incapable of

7 ([63] F.3d [131] 2™ Cir [1995]),

'8 ([767] F.2d [1416] 9™ Cir.[1985)).

' (3AD Cas. (BNA) [1584,1588] N.D.I [11].[1993])
2 ([2004] IRLR [651] HL).

carrying out her job. Consequent to her dismissal Mrs.
Archibald brought a disability discrimination claim in the
Employment Tribunal for failure to make reasonable
adjustments and less favorable treatment for a reason related
to disability. The Employment Tribunal dismissed her claim
on the ground that reasonable adjustment proposed
constituted more favorable treatment and this was not
permissible under the Disability Discrimination Act, 1995,
she then appealed to the Scottish Employment Appeal
Tribunal. There also her appeal was dismissed. Further she
appealed to the Court of Session. This Court decided that if
someone becomes disabled and is no longer able to carry out
the essential functions of their post that does not constitute
“an arrangement made by or on behalf of an employer” for
the purpose of reasonable adjustment provisions of
Disability Discrimination Act, 1995. She ultimately knocked
at the doors of House of Lords and to her great surprise and
to the surprise of all tribunal earlier House of Lords
unanimously allowed her appeal and laid down the following
important principles;

5. Conclusions

The author submits by concluding that by now substantial
jurisprudence has evolved by transforming from social
model to medical model and from medical model to rights
based model and has finally transformed the right based
model to human rights based model for addressing the issues
of persons with disabilities for eliminating discrimination
against the persons with disabilities including women in
spheres of activities. To conclude with the words of Ban
Ki-moon, Secretary-General, United Nations, stated, ‘As we
launch the new Asian and Pacific Decade of Persons with
Disabilities, 2013-2022, let us focus on addressing the
remaining challenges. By adopting and implanting the
Incheon (South Korea) Strategy, you can help to ensure a
disability inclusive post-2015 development agenda.’ Finally
the author concludes by stating that the concept of regional
accommodation at workplace for women with disabilities
will gradually and surely promote employment by ensuring
livelihood to address the problem of poverty and for
eliminating discrimination against women with disabilities
in their different sphere of activities
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